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REPLY BRIEF FOR APPELLANT 


Plaintiff Exchange Bank concedes, 


&s 1t must, that 


the financial context of the transaction giving rise to 


the notes here in issue is of crucial importance in de- 


termining whether those notes are "securities", and that 


& note evidencing & commercial loan is not a "security" 


(e.g., Pl. Brief 14-15*). However, plaintiff Exchange 


Bank errs (as did Judge Wyatt below) in contending that 


the purported "facts" (which are in actuality largel 


inadmissible hearsay and conclusory and self-serving 
assertions) and authorities show that the notes do not 
evidence & commercial loan, and are therefore securi- 
ties.** As shown below, plaintiff Exchange Bank's 
analysis does not demonstrate that the notes evidence 
anything other than an ordinary commercial loan, and 
its effort to distinguish the concededly controlling 


authorities is unpersuasive. 


The reference to "Pl. Brief" is to the brief of 
laintiff Exchange Bank, The reference to "Def. Brief' 
5 to the main brief of defendant Touche Ross. 


** Plaintiff Exchange Bank erroneously asserts (Pl. 
Brief 4-5) that defendant Touche Ross has suggested that 
the affidavits su mitted by plaintiff Exchange Bank should 
not have been considered by Judge Wyatt on the motion to 
dismiss. In fact, as defendant Touche Ross! main brief 
points out (Def. Brief 6), defendant Touche Ross had sug- 
gested to Judge Wyatt (A219-A220) that discovery be per- 
mitted with respect to the jurisdictional issue so that 
& full record could be made for the determination thereof 
-- & procedure which clearly would have been the most 
appropriate one. See, e.g., 5 Wright & Miller, Federal 
115567) 


Practice & Procedure the Court “шау allow discovery 


to be completed on the issue [of jurisdiction] апа а fur- 
ther hearing to be held before ruling on the motion"). 

In the absence of such discovery, ав defendant Touche Ross 
further noted, any ruling on jurisdiction based on plain- 
tiff Exchange Bank's affidavits could be at most provi- 
sional and subject to revision after discovery of а11 the 
facts. 


PLAINTIFF EXCHANGE BANK ERRS IN CONTENDING 

THAT ITS LOAN TO WEIS WAS NOT A COMMER- 

CIAL LOAN TRANSACTION BUT INSTEAD WAS AN 

INVESTMENT TRANSACTION 

Plaintiff Exchange Bank prefaces its argument cn 

the financial context of the notes here by citing thc- 
roughly familiar authorities on the "flexible" construc- 
tion which is to be afforded to the federal securities 
acts in the light of their remedial purposes 
13-15). However, plaintiff Exchange Bank does 
port to suggest that the authorities which are cited by 
defendant Touche Ross (Def. Brief 20-27) апа which hold 
that commercial loan notes are not "securities" fail to 
construe those acts "flexibly" and in light of their 
legislative purposes. Rather, plaintiff Exchange Bank 
-- which concedes (Pl. Brief 15) that these authorities 
are governing -- simply ignores the persuasive reasons 


they set forth for excluding commercial loans from the 


concept of a "security" (cf. Def. Brief 26). 


Thus, there is no dispute here as to the proper 
canons of statutory construction. The issue simply is 


whether the notes here evidence a commercial loan. 


With respect to that issue, plaintiff Exchange Bank 
strives to de-emphasize the substantive factors shown on the 
face of the notes (e.g., the fact that the notes provide for 
interest "at a rate per annum. . . which shall be 3% in excess 


of the prime commercial loan rate" of plaintiff Exchange Bank 


(emphasis added)), by purporting to look to the "full financial 
context" to establish its contention that the notes were part 
of an "investment transaction" and are "securities."*  Examina- 


tion of the matters relied upon by plaintiff Exchange Bank 


* Plaintiff Exchange Bank would turn the situation 

around by arguing (Pl. Br. 15) that defendant. "Touche 

[Ross] ignores or makes light of those factors [showing 
financial context] and instead relies almost exclusively 

on the face of the notes". That argument misses at least 
three important points emphasized by defendant Touche Ross 
(e.g., Def. Brief 5). First, the notes themselves are not 
only part of, but their specific terms reveal the financial 
context of, the loan transaction. For example, the tying 

of the interest rate of the "prime commercial loan rate" 

of plaintiff Exchange Bank shows clearly the intention of 
both plaintiff Exchange Bank and Weis that the notes evi- 
denced a "commercial loan". Second, since plaintiff Ex- 
change Bank has failed to show that the financial context 
has any of those aspects which are typical of or go to show 
the existence of an investment transaction, defendant Touche 
Ross! position here has required it to point out the negative 
aspects (that is, the failure to show that the transactions 
leading to the notes was an "investment" transaction) of 
plaintiff Exchange Bank's showing. Third, defendant Touche 
Ross does point to factors outside the notes to demonstrate 
the "commercial loan" nature of the transaction. One (and 
only one) example of such other factors is that plaintiff 
Exchange Bank is a commercial bank concededly in the business 
of making commercial loans. 


in support of that contention shows, however, that they 
do not support or justify plaintiff Exchange Bank's 
contention or its constantly-reiterated, conclusory and 
self-serving assertions that it was an "investor", and 
that its loan to Weis was an "investment". 

Plaintiff Exchange Bank Misconceives The Subordi- 

nation Feature. 

Plaintiff Exchange Bank relies primarily upon tne 

subordination feature of the notes to establish that 
they evidence an "investment" transaction, and are 


therefore "securities". It commences its discussion 


of the subordination feature, however, by positing as 


ts basic premise the very conclusion which it would 

have this Court reach on this appeal, viz., its own con- 
clusory assertions that what Weis offered to subordi- 
nated lenders was an "investment opportunity", and that 
such lenders were therefore "investors" (Pl. Brief 16). 

It also attempts to inflate the risk associated with any 
subordinated loan to Weis by asserting (without any record 
support) that "Weis had reached the limits of unsubordi- 
nated indebtedness permitted under New York Stock Exchange 
Rule 325" and thus had a compelling need for further sub- 


ordinated loans 


Exchange Bank then proceeds io totally 


ort the effect of the subordination feature in an 
attempt to make the transactica fit its interpretation 
of the recent Supreme Court decision in United Housing 
oundation, Inc. v. Forman, 421 U.S. 837 (1975). Thus, 
focusing on the Court's statement in United Housing 
oundation that the premise of & securities trensaction 
is the investor's "reasonable expectation of profits 
to be derived from the entrepreneurial or managerial 
efforts of others", plaintiff Exchange Bank argues that 
because of the subordination feature its ability to 
"receive а profit" on its loan to Weis depended directly 
upon Weis' ability to earn a sufficient amount of income, 


and that the notes are thus "securities" (Pl. Brief 16-17). 


/ 


the point of United Housing 


Foundation, in which the Court expressly defined profits 
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Ф 
л 


That argument, however, m 


as capital appreciation . . . or a participation in earn- 


ct 


ings resulting from the use of investors' funds". 421 U.S. 
52. Here, plaintiff Exchange Bank had no equity in- 
terest in Weis and was entitled to no participation in 
Weis' profits. The only "profit" plaintiff Exchange Bank 


sought was the interest income (which was not contingent 


on Weis' earnings) on its loan -- just as did Weis' other 


commercial lenders. Cf. C.N.S. Enterprises, Inc. v. 


Q 


. & б. Enterprises, Inc., 508 F.2d 1354, 1359 


cert. denied, 44 U.S.L.W. 3201 (1975) (in holding that 


" 


commercial loan notes аге not "securities", t 
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observed that "[i]n one sense every lender of money is 
an investor since he places his money at risk in antici- 


pation of a profit in the form of interest"). 


Moreover, plaintiff Exchange Bank errs in contending 
that the subordination feature made payment of principal 
and interest on the loan dependent on Weis! income, be- 
cause with respect to that feature the only matter which 


тт 


was significant was Weis' solvency. Neither surplus nor 


v 
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profits were required for the repayment of the loan, and 
the only contingency which mattered was bankruptcy -- 
which usually is an adverse development for all creditors, 
including those whose claims are unsubordinated. Thus 
plaintiff Exchange Bank's conclusion that it took m "in- 
vestor's, not a lender's risk" (Pl. Brief 18) is an out- 
right distortion. What it -- and the other banks making 


subordinated commercial loans to broker-dealers -- took 


was a subordinated lender's, not an "investor's", risk. 


Plaintiff Exchange Bank's statement that it had "no 


desire or opportunity to ‘use or consume! the notes" 
Brief 18) 1s utter nonsense, for it can hardly 
that 1t has either the desire or opportunity to 
'use or consume" its conceded “normal commercial loan 


A54, A117). While, as in United Housing Founda- 
> / э 


tive apartment) means that "the securities laws do not 


appiy", plaintiff Exchange Bank certainly errs in con- 
t 


tending that the absence of such a desire places within 
the scope of those laws a transaction (such as & commer- 


cial loan) which otherwise is not within that scope. 


oundation, Inc. v. Forman, supra, 


hat T1 Oh ۱ f " 2 © ` 
42 S. at 849 n. 14 (citing with approval lower court 


he cases cited by plaintiff Exchange Bank on the 
ubordination issue (Pl. Brief 18-24) have already been 
distinguished by defendant Touche Ross (Def. Brlef 39-41), 


with one exception.* Moreover, plaintiff Exchange Bank's 
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* The exception 18 Fischer v. New York Stoc! 
CCH Fed.Sec.",.Rep. 995,415 > © "Ee i 
decision reported after defendant Touche Ross' main brief 
was filed. Plaintiff Exchange Bank's speculation as to what 
was "implicitly recognized" (Pl. Brief 22) 1n that decision 
is unconvincing. The "arrangement" that was extended from 
me to time in that case also included "non-voting stock 

Сс 


99,106. Moreover, that case did not involve а 
ed loan made by а commercial bank. 


ses" which also were "in force for a limited term only" 


B 


argument based upon those cases clearly proves too much. 
Plaintiff Exchange Bank's contentions that "the continuing 
payment of interest [to plaintiff Exchange Bank] дерепі[ ed] 
wholly on the efforts of the borrower", and that the notes 
here are manifestly "evidence of indebtedness" (Pl. Brief 
20), are equally applicable to a” of plaintiff Exchange 
Bank's commercial loans -- yet plaintiff Exchange Bank ex- 
pressly concedes that its normal commercial loan notes 


are not "securities" (Pl. Brief 15). 


laintiff Exchange Bank also mistakenly relies (Fl. 
Brief 23), to support its contertion that the holding 
of New York Stock Exchange v. Sloan should be extended 
cash loans made by commercial banks, upon Judge Lasker's 
statement therein that the rules promulgated under Section 
6 of the 1934 Act are "intended to protect those who en- 
their funds or securities to broker-dealers". 394 
Supp. at 1310. The error in that contention can simply 
be observed by noting that the protection of Section 6 
&lso extends to ordinary customers of & broker-dealer 


who entrust to it the cash in their brokerage accounts. 


See Rich v. New York Stock Exchange, 379 F.Supp. 1122 


(S.D.N.Y. 1974), rev'd on other grounds, 522 F.2d 153 


(2d Cir. 1975) (interest on cash balances frozen during 


SIPC liquidation ma 
“+ 5 4 

mers under Section 
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balances are 


securities’. Indeed, in Sloan, Judge Lasker expressly 
held that even 1f the interests of the subordinated lenders 
there did not constitute "securities", they nevertheless 
had standing to sue under Section 6. 394 F.Supp. at 1310. 
Furthermore, as already pointed out by defendant Touche 
Ross (Def. Brief 40-41), Sloan itself did not involve 
money loans. 

Plaintiff Exchange Bank also erroneously argues that 
the “economic realities" of its cash loan to Weis are not 
materially different from the "economic realities" experi- 
enced by those who subordinate their existing investment 
securities portfolios to a broker-dealer (Pl. Brief 23). 

In the first ple ., it must be observed that the risks 
which are invo.ved in the two situations are hardly identi- 
cal, since the notes here were expressly senior to the 
obligations of Weis to persons who had subordinated their 
securities accounts (see Def. Brief at 42 fn.). Moreover, 
the fact that there may be some similarity in the degree 
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which notes concededly аге nov securities to tnose 


Cir. 1974) (whether or not plaintiff is n the busi: 


of making loans" is а relevant factor). Plaintiff Ex 
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Bank, which completely ignores in its brief the role of 
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commercial banks generally in making subordinated lo 


broker-dealer 


tn 


(see Def. Brief 35-36), cannot conten 


to give effect to the "unless the 


context 


* To the extent that New York Stock Exchange v. Sloan 
and the other cases relied upon by plaintiff Exchange Sank 
can be read as purporting to hold that all subordinated 
indebtedness a "security" irregardless of the financial 
context and n 1%. -tanding whether such indebtedness results 
from & commer 1 loan tran action, those cases are 6 
in th& y 1 
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а particular note is a "security". 


financial context of each case to determine 


o^ 


& 4 
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its loan to Weis was an "isolated transaction outside 


normal commercial circles". Cf. Zabriskie v. Lewis, 
supra. Plaintiff Exchange Bank's argument (Pl. Brief 
24) that the outcome here should be no different than 
that which would be required if the notes had been "sold 
to individual investors" is flatly contradicted by the 
authorities, which hold that the fact that notes are 
acquired by a commercial lender, and not "sold to in- 
dividual investors", is an important factor showing that 


such notes are not "securities". See, e.g., McClure v. 


nj 


First Nat'l Bank of Lubbock 497 F.2d 490 (5th Cir. 1974), 


cert. denied, 420 U.S. 930 (1975); Thorp Commercial Corp. 
Fed.Sec.L.Rep. 994,929 


D. Minn. 1974). 


td 


. Plaintiff Exchange Bank Confuses "Net Capital" 
Under NYSE Rule 325 With The Concept Of A "Security". 

Plaintiff Exchange Bank's argument that “net capital” 
under Rule 325 of the New York Stock Exchange ("NYSE") is 
conceptually the same as a "security" (Pl. Brief 24-27) is 
based more on semantics than upon analysis. Thus, in its 
argument on the significance of Rule ~°5, plaintiff Ex- 
change Bank asserts that the interests of subordinated 


lenders are "much more like the interests of equity stock- 


13. 


holders than of commercial creditors" because both sub- 
ordinated lenders and equity stockholders can recover on 
their claims "only after all claims of general creditors 
are fully satisfied" (Pl. Brief 25). The misleading na- 
ture of that assertion can be shown simply by observing 
that it could be just as easily said that the interests 

of subordinated lenders are "much more like" the interests 
of general creditors than of equity stockholders, because 
both general creditors and subordinated lenders are enti- 
tled to recover their claims in full before equity stock- 


holders can retover anything. 


The point which plaintiff Exchange Bank misses is 
that the hierarchical ranking of the claims of creditors 
and shareholders of an enterprise involves virtually a 
continuum, at every point of which the rights of the par- 
ticular claimant bear some resemblance to the rights of 
these ranking just above as weil as tnose ranking just 
below. The continuum extends from the most fully secured 
creditor at the one end, to the holders cf the common stock 
at the other. How the various interests are to be grouped 
or classified depends upon the purpose for which the classi- 


fication is to be made. 


14. 
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he notes evidencing plaintiff Exchange Bank's 
loan to Weis, although subordinated to claims of general 
creditors, were by their express terms senior to the claims 
of almost all of Weis' other subordinated lenders, includ- 
ing those lenders who had subordinated their securities 
accounts (see Def. Brief 42 fn.). The clause in the notes 
providing for such seniority is obviously an indication 

of some superiority in bargaining position possessed by 
plaintiff Exchange Bank and not possesseü by such other 
subordinated lenders (for whom New York Stock Exchange v. 
Sloan may conceivably be in point). The question of whether 
the federal securities laws were intended to reach indivi- 
dual transactions negotiated directly with individual 
commercial lenders resulting in individual loans granting 
special provisions for seniority over other claims cannot 
be answered simply by asking whether the loan or loans in 
question were classified as "net capital" for purposes of 
NYSE Rule 325. The purpose of Rule 325 is only to protect 
the customers of a broker-dealer by insuring that it main- 
tains a position of sufficient liquidity. See, e.g., Don D. 
Anderson & Co. v. Securities & Exchange Commission, 423 F.2d 


813, 816 (10th Cir. 1970). Plaintiff Exchange Bank's loan 


to Weis, because of the subordination provision, was in- 


cluded in Wei: '! "net capital" under Rule 325 only because 
the subordination provision resulted 1п the protection 

to Weis' customers required by that rule -- not because 

of any judgment that a bank in the position of plaintiff 
Exchange Bank was "purchasing" a "security" and needed the 


protection afforded by the federal securities laws. 


In addition to making unwarranted inferences from 
the words "net capital", plaintiff Exchange Bank also 
suggests that "aggregate indebtedness” under Rule 325 
is somehow synonomous with the "commercial loan" concept 


" 


used in determining whether notes аге "securities" (Р1. 
Brief 24, 26). However, mere reference to the defini*ion 


^ 


of "aggregate indebtedness" (Pl. Brief, Appendix A, second 


w 


page) shows that it is term of art having a complex defi- 
nition with many exceptions, including exceptions for items, 
such as loans adequately collateralized by exempted securi- 
ties, which normally would be commercial loans. As in the 
"net capital", therefore, it is clear that plaintiff 
Exchange Bank's misuse of the "aggregate indebtedness" con- 
cept results from its 111 conceived attempt to use the 
terminology of NYSE Rule 325 to provide the definition for 


& "security" under the federal securities laws. 
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also shows the lack of merit in plaint 
ntention that "subordinated notes were treated by 
epresenting capital investments" (Pl. Brief 11). 
tiff Exchange Bank also errs in contending that 
t thing Weis wanted from Exchange National Bank 
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efendant Touche Ross (Def. Br. 45-46), however, that 


Exchange 
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ary commercial loan" (Pl. Brief 27). That con- 
only is unsupported by any reference to the 
it merely begs the question to be determined 


Lv 


lT. 


alleged expectation was not the expectation of & substan- 


tial benefit not usually anticipated and obtained by 


commercial banks in their usual commercial loan dealings. 


Plaintiff Exchange Bank argues that, contrary to 


J 


defendant Touche Ross' view on this matter, plaintiff 


Exchange Bank's alleged expectation exceeded those of the 


ordinary commercial lender; but to support its own view 


= 


t relies only on unspecific and conclusory assertions 
such as that the transaction would be to the "mutual 
benefit" of both it and Weis, and that the transaction 
"would spur a closer relationship" between them leading 

to "continuous cooperation and expansion" (Pl. Brief 28-29 
Plaintiff Exchange Bank also suggests that its alleged 
expectation that customers of Wels would clear funds 
through plaintiff Exchange Bank distinguishes its motives 
from those of other commercial lenders. However, plaintiff 
Exchange Bank suggests nothing to show that it, and other 
commercial lenders, do not in the usual course of business 


anticipate and obtain the benefit of routine banking  trans- 


action 


tn 


with customers, suppliers, employees and others 
transacting business with their commercial loan customers. 
In short, 1f plaintiff Exchange Bank's alleged expectation 


makes 1t an "investor", every commercial bank could easily 


invests" in its commercial loan customers 


-- and could seek to invoke the federal securities laws 


if the repayment of its commercial loans turned out to 


‘change Bank attempts to lend substance 


to its contention that its alleged motive evidences the 


purported investment neture of the transaction by asserting 
that Mr. Lippe, wro negotiated the loan on behalf of the 
Bank, was an officer with responsibilities over the Bank's 
investments (Pl. Brief 29) -- a proposition for which there 
is no support in the record.* Moreover, plaintiff Exchange 
Bank relies on form exclusively, and not substance, in em- 


t asizing the identity of the party (Weis) which prepared 


„пе form of the note as being "[plerhaps the most signifi- 


cant fact" concerning the transaction (Pl. Briel 29-30; 


Lippe's affidavit does state that plaintiff Exchange 
epts investment opportunities, and that Mr. Lippe 

d guide the Bank on policy matters such as geographical 
unctional expar.sion of the Bank's business (which con- 
ly includes the making of commercial loans), but his 
avit carefully refrains from asserting that he was 
investment officer (A51-A52). Although plaintiff Exchange 
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1egotiating or handling commercial loans" (Pl. Brief 29), 
that assertion conflicts with the frank admission in his 

affidavit that he had at least "limited contact with that 
aspect of the Bank's functioning [1.e., the activities of 


А52 


the normal commercial loan staff]" (А52). 


c 
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Plaintiff Exchange Bank's re- 


11апсе on such 1 al matters only serves to fur- 
ther emphasize its efforts here to ignore the significant 
and substantial aspects of the transaction which are re- 
vealed by the notes -- for example, the fact that the 

tes expressly provided for interest computed upon the 


basis of "the prime commercial loan rate" of plaintiff 


ul 


Exchange Bank (see, e.g., A33). 


Ds Lal Exchange Bank Errs In Contending That 
pierced Were Offered To "Other 
Investors" 
Exchange Bank erroneously asserts that the 
notes here are "securities" because the notes were subor- 
dinated to claims of general creditors, and that there 
were over fifty subordinated lenders who were creditors 
Brief 30-32). It that assertion not- 
the obvious end significant difierences in 
the notes here (which were senior to the 


claims of all but a very few of the other subordinated 


* Perhaps inadvertently, plaintiff Exchange Bank's 
statement of the facts here erroneously asserts that "the 
notes were executed not on the Bank'$ own forms, but on 
the forms prepared and delivered by Touche" (emphasis added) 
(Pl. Brief 0). Plaintiff Exchange Bank probably intended 


"тл ft 


to say "Weis", and not "Touche" (see Pl. Brief 29, A54). 


creditors and in the context of the transaction giving 
/ و‎ > 


rise to the notes (e.g., that plaintiff Exchange Bank 
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commercial lender making a cash loan, whereas 
most of t^e other subordinated lenders were investors 
tho subordinated the investment securities in their 


brokerage accounts with Weis). 


Plaintiff Exchange Bank also ignores the ur.disputed 
fact that the specific terms of the particular, individual 
transaction here were negotiated in face-to-face dealings 
between the highest echelon of officers of both parties 
to the transaction. Instead, plaintiff Exchange Bank, 


to support its contention that similar notes were offered 
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ntial investors", relies upon unsupported 
hearsay statements concerning Weis' alleged intention 

o widely offer such similar notes, as well 25 upon un- 
founded speculation &s to "investments which were offered 
to [completely unidentified and perhaps imaginary] addi- 
tional offerees who declined the opportunity to purchase" 
. Such hearsay and speculation are in- 


sufficient to establish that the notes are "securities" 


and that the District Court has subject matter juris- 


diction of plaintiff Exchange Bank's alleged claims. 


D 
9 


at in fact there were no 


more than а handful of other commercial lenders who en- 


tered into transactions which in reality (and taking all 


pertinent factors into consideration) were similar i 


contentions with respect to the purported offering of 


the notes are erroneous. 
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23. 
34), mean by that showing to imply that "limits on transfer- 
ability preclude denomination as a security", but rather 
to demonstrate that plaintiff Exchange Bank errs in relying 
upon those restrictions in sttempting to show that the 
notes are "securities". 

Similarly, plaintiff Exchange Bank points to the 
maturity date of the notes, which &fter an initial term 
were due six. months after receipt of written demand from 
plaintiff Exchange Bank (Pl. Brief 36). laintiff Exchange 
Bank makes no showing that this provision is characteristic 


& à EY p 
commercial loan note is payable on demand (A117), while 


security traded in the securities markets to contain any 


form of demand feature. Again, defendant Touche Rosr does 
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rity , but rather that 


Likewise, plaintiff Exchange Bank makes no showing 
that the provisions in the notes concerning prepayment 


end the defense cf actions in certain circumstances (Pl. 
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conclusory and erroneous 
an "investment motive" 1n 

loan was ап "investment" and 

that 1% was an "in ° addition, plaintiff Exchange 
Bank relies upon distinctions which the authorities hol 
f the criteri 


in the authorities. 


Hereford, 495 


"ul 


to be clearly immaterial where 


evidence a commercial loan. See McClure v. 


Bank of Lubbock, 497 F. 


cert. denied, 420 U.S. 930 (1: Zeller v. Bogue Ele 


ل ك ل 
denied, 414‏ 


q ер 


n 


Similar 
Exchange Bank's contention 
that Bellah dealt with the renewal of an existing loan 
(whereas the notes here evidence а new loan) is belied 
an authority cited by 32 Exchange Bank itself. 
Fischer v. New Stock Exchange, supra, CCH Fed.Sec. 


- Me 
L.Rep. 495,41 


Plaintiff Exchange Рапк also tries to distinguish 


Bellah, as well as Tho Commercial Corp. v. Northgate 
Industries, Inc., supra, on the purported ground that plain- 
tiff Exchange Bank "looked for its profit to 'the successful 

` operation! of the Weis enterprise" and "hoped to partici- 
pate in the profits of Weis" (Pi. Brief 38, ЛО). However, 
as demonstrated above (pp. 6-7, 16-19, supra), plaintiff Exchange 
Bank had no equity interest in Weis and was entitled to no 
participation in Weis' profits, the only real "profit" to 
be obtained by plaintiff Exchange Bank was the interest on 
the loan, and plaintiff Exchange Bank's allusion to other 


purported "profits" is a conclusory mischaracterization.* 


Plaintiff Exchange Bank also attempts to distinguish 
McClure, by arguing that because Weis dealt in securities 
and other "investment assets", and the proceeds of the loan 
allegedly were to enable Weis to expand that business, Weis 
"obtain[ed] investment assets . . . in exchange for its 
notes" (Pl. Brief 39). That argument misses the point of 


McClure entirely. The business purpose of the loan to Weis, 


— 


*As noted at the outset of this discussion (p. 24 , 

supra), and as demonstrated in detail in the earlier 

sections of this reply brief (pp. 16-21 , supra), plaintiff 
Exchange Bank engages in similar self-serving, conclusory 

and erroneous mischaracterizations when it attempts to 
distinguish the controlling authorities by assertions that 
it had purported | "investment purposes” in making the 

loan, and that "similar" obligations were "offered" to 

"a large group of potential investors" (Pl. Brief 38, 39, 40). 


as defendant Touche Ross has demonstrated in detail. is 
entirely consonant with а commercial loan, апа does not 


show that the notes are "securities" (see Def. Brief 


31-33). Moreover, when the Court in McClure spoke of a 


corporation "obtain[ing] investment assets . . . in 

exchange for its notes", 1% had ín mind transactions where 
the consideration for the issuance of the notes was 
investment assets -- e.g., transactions functionally similar 
to a merger or business combination. See, e.g., Movielab, 
Inc. v. Berkey Photo, Inc., 452 F.2d 662 (2d Cir. 1971) 
(corporation issued promissory notes in exchange for 

assets of film processing and optica. businesses) (cited 

in McClure, 497 F.2d at 494, in support of the Court's 
statement of principle here under discussion). The fact 
that Weis allegedly was to use the proceeds of the ian 

from plaint:*f Exchange Bank to acquire additional securi- 
ties neither comes within the principle discussed in McClure, 
nor constitutes a reason for holding that the not vi- 


' 


dencing the loan are "securities". See City Naticnul Bank 


v. Vanderboom, 290 F.Supp. 592, 608 (W.D.Ark. 1968), aff'd, 


422 F.2d 221 (8th Cir.), cert. denied, 399 U.S. 905 (1970).* 


inc. v. 
supra, the Seventh Circuit state notes given 
porate organizers for bank loans to purchase the corporation's 
capital stock were held [in Vanderboom] not to be securities". 
508 F.2d at 1354. 


28. 


Plaintiff Exchange Bank's criticism (Pl. Brief 40-41) 
of defendant Touche Ross! reference to the Uniform Commercial 
Code definition of a "security" (which defendant Touche Ross 
frankly acknowledged was not a controlling, but only a per- 
tinent, factor) is entirely unjustified. This can most 
clearly be seen by noting that, although plaintiff Exchange 
Bank asserts that "Touche cites not a single case nor 
commentator which suggests that the definition of a 
security under the federal securities law is dependent 
in the slightest upon the U.C.C. definition" the same student 
comment upon which plaintiff Exchange Bank purports to 


place great emphasis (Pl. Brief 42), expressly points out 


that "[t]he Code definition is . . . useful as an indica- 
tion of 'what character the instrument is given іп ۲ 
[citing the cases cited at Def. Brief 38]". See Comment, 


Commercial Notes and Definition of "Security" Under Securities 


Exchange Act of 1934: А Note Is а Note Is a Note?, 52 Neb. 


- 


L. Rev. 578; 519 n. 161 (1973). 


Moreover, plaintiff Exchange Bank errs in suggesting 
(Pl. Brief 41-42) that the six possible criteria derived 
from that student comment were encorsed as "tests" by the 
Seventh Circuit in C.N.S. Enterprises, Inc. v. G. & G. 
Enterprises, Inc., supra, in which the Court in fact simply 


stated that although such criteria were "helpful", "each 


29. 


case . . . requires its own decision based upon its own 
facts". 508 F.2d at 136%. Furthermore, plaintiff Exchange 


Bank's purported analysis based upon the six criteria 
(Pl. Brief 42-43) is a gross distortion of both the facts 


and the applicable legal principles. S,ecifically: 


(1) Plaintiff Exchange Bank's contention with respect 
to how the notes were "characterized in the business com- 
munity" (Pl. Brief 42) is premised on its assumption -- 
the erroneous nature of which has &lready been demonstrated 
(pp. 12-16 , supra) -- that "net capital" es defined by 
NYSE Rule 325 is conceptually the same as & "security". 

In fact, the record 15 entirely devoid of any evidence that 
the notes here are "characterized in the business community" 


as "securities".* 


(2) Plaintiff Exchange Bank's reliance (РІ. Brief 
42-43) on th fact that the notes were to be used allegedly 
"for the general financing and expansion of Weis' securities 


enterprise" is misplaced. See, e.g., Bellah v. First Nat'l 


Bank of Hereford, supra, 495 F.2d at 1115 (notes evidencing 


* If Judge Wyat '3 order were to be affirmed here, and 


the notes were to be characterized by this Court as 'securities", 


with the result that bank loans such &s the one here would 
therefore be subject also to the registration requirements 
of the 1933 Act (see Def. Brief 26), the business community 
doubtless would indeed be astounded. 


[borrowers] in the operation of 


loans "intended to &id the 


their livestock business" were not "securities"). Indeed, 


plaintiff Exchange Bank's own "usual commercial loan note" 
expressly states that 
"Тһе [borrower] hereby represents that the 
Sole purpose of this loan is for the сагтузпЕ 
on of, or &cquirin а, business, an & e 
proceeds of the loan will be used solely for 
such business purposes" (emphasis adde (A117). 
(3) Repayment of principal and interest were not, ав 


intiff Exchange Bank again erroneously states (Pl. Brief 
43), "contingent". In fact, Weis! obligation to repay the 


+ РЕ nas + ٩ ж, J بح‎ ° 
notes was unconditional (see pp. 6-7 , supra; see also 
Ë : : 


Д) The number of similar notes involved (only a few, 
held by no more than a handful of commercial lenders), and 
the amount of the loans, were entirely consistent with a 
commercial banking, rather than a securities, setting, 


ae о 


contrary to plaintiff Exchange Bank's assertiors (P1. Brief 
oO \ 


(5) Contrary to plaintiff Exchange Bank's suggestion 
(Pl. Brief 43), there is no evidence that the maturity 


provisions in the notes are characteristic of "securities" 


(see p. 23 , supra). 
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(6) The notes were properly listed on Weis' balance 
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sheet as subordinated indebtedness, and not, as plaintiff 


M і با‎ 


Exchange Bank asserts (Pl. Brief 43), as part o 
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capital structure" (see рр. 27-16 و‎ supra). 


Conclusion 


For the foregoing reasons, &nd the reasons set forth 
in the main brief of defendant Touche Ross, the order ap- 
pealed from should be reversed and the complaint and this 


action dismissed for lack of subject matter jurisdiction 
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